
General Terms and Conditions of Purchase 

of Hatec Flex GmbH
 from Companies (suppliers) 

§ 1
Scope 

(1) Our terms and conditions of purchase govern the 

purchase of goods and services, as well as work. 

(2) Our terms and conditions of purchase shall apply 

exclusively. We do not acknowledge any contrary or 

differing terms and conditions of the contracting partner 

(hereinafter referred to as the “supplier”) unless we 

expressly consented to the validity of such terms in 

writing. Our terms and conditions of purchase shall apply 

even if we accept the supplier's delivery without reserva-

tion, despite being aware of the supplier’s contrary or 

divergent terms and conditions. 

(3) With the first delivery or performance based on these 

terms and conditions of purchase, the performer shall 

also accept our terms and conditions of purchase for all 

other contractual relationships as valid at that time. We 

shall provide the supplier with a copy of terms and condi-

tions of purchase as most recently amended at first 

request. 

(4) If as general agreements have been concluded 

between ourselves and our supplier, such agreements 

shall have priority. They shall be supplemented by the 

present terms and conditions of purchase unless more 

specific stipulations are concluded. 

(5) All agreements reached between ourselves and the 

supplier with regard to the execution of the contract 

which go beyond or amend these terms and conditions 

shall be recorded in the contract in writing. Any amend-

ments or additions to these terms and conditions of 

purchase or any verbal collateral agreements shall only 

apply if confirmed by us in writing. Verbal collateral 

agreements are not valid. 

(6) Our terms and conditions of purchase shall apply 

exclusively to companies within the meaning of § 14 

BGB [German Civil Code]. 

§ 2

Conclusion of the contract 

(1) Only our written orders with signature or with validity 

mark or electronic mark of origin shall be valid. The 

content of our order shall apply exclusively. 

(2) The supplier must confirm our order in writing within 

7 working days of receiving the order. We shall be enti-

tled to revoke our order upon expiry of this time-limit.  

Claims by the supplier based on a valid revocation shall 

be excluded.  

(3) If a petition in insolvency is filed against the supplier’s 

assets and the supplier has not yet executed the con-

tract or has not yet executed it completely, we shall in all 

cases be entitled to rescind the contract or - in the case 

of continuous obligations - to terminate the contractual 

relationship with immediate effect. 

(4) Even after conclusion of the contract, we shall be 

entitled to request changes in the delivery item at our 

reasonably exercised discretion (§ 315 BGB) if such 

changes can be reasonably expected of the supplier. 

(5) The supplier may only conclude sub-contracts with 

our written consent. Where the services of sub-

contractors are enlisted, the supplier shall be liable for 

their services as if they were its own. 

(6) All correspondence concerning the implementation of 

the contract (prices/terms) must be conducted with our 

purchasing department at the following address: 

Hatec Flex GmbH
 Abt. Einkauf 

Hafen Strasse 25 

45478 Mülheim/Ruhr 

The supplier must state the purchase order and order 

number, contact partner and date on which the 

goods/services were ordered in all correspondence. 

§ 3

Delivery, performance, default, contractual penalty 

(1) The agreed dates and time limits for delivery and 

performance shall be binding. Compliance with these 

time-limits shall be determined by receipt of the goods in 

the case of sales contracts, by the rendering of services 

in the case of service contracts and, in the case of con-

tracts for work, by execution of the work at our premises 

resp. at the agreed place of delivery or performance. 

(2) The supplier shall be obliged to notify us in writing 

without delay - with prior verbal notice - if any circum-

stances arise or if the supplier becomes aware of any 

circumstances indicating that agreed time limits for 

delivery or performance cannot be met. This shall also 

apply if the supplier is not responsible for the delay in 

delivery or performance. We shall be entitled to compen-

sation from the supplier for the damage resulting there-

from if this duty is violated. If delivery or performance is 

delayed, the supplier shall provide us with detailed writ-
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ten information on the reasons causing the delay and the 

action already taken or planned by the supplier to reme-

dy the situation. 

 

(3) If goods are delivered earlier than agreed, we reserve 

the right to return them at the supplier's expense. If 

goods which have been delivered prematurely are not 

returned, the goods shall be stored at the supplier's 

expense and risk until the agreed delivery date. 

 

(4) We shall only accept partial deliveries or partial 

performance if expressly agreed in writing. If partial 

delivery has been agreed, the quantity remaining after 

delivery shall be specified. Invoices for partial deliveries 

or services shall not be admissible in the absence of a 

diverging written agreement. 

 

(5) We shall be entitled to assert our statutory rights in 

cases of default in delivery or performance. Upon the 

unsuccessful expiry of a reasonable extension of time, 

we shall in particular be entitled to claim damages in lieu 

of performance and to withdraw from the contract, even 

if only for the outstanding part.  If we claim damages, the 

supplier shall be entitled to prove that it is not responsi-

ble for the breach of duty. The above-mentioned exten-

sion of time shall not apply if a fixed date has been 

agreed with the supplier. 

 

(6) In cases of default in delivery or performance, we 

shall be entitled to charge a contractual penalty of 0.5 % 

of the net delivery value for deliveries of goods or 0.5 % 

of the agreed net remuneration per day of default, but 

not more than 5 % of the net delivery value / net remu-

neration in total. We reserve the right to assert further 

statutory rights, in particular to claim damages, taking 

into account the contractual penalty, as well as the rights 

specified below. The contractual penalty shall only be 

deemed not to apply if the supplier can prove that no 

damage was incurred or that the actual damage was 

considerably lower. In the event of the latter, we may 

request compensation for the damage actually incurred. 

 

(7) During the period of default, we may at our option 

purchase goods or services from other sources and 

reduce the quantities ordered from the supplier com-

mensurately in accordance with the amount of goods or 

services purchased elsewhere, without liability towards 

the supplier, or we may instruct the supplier to purchase 

the missing goods or services from third parties on our 

behalf at the price agreed with the supplier. 

 

(8) Acceptance of a delayed delivery or service shall not 

constitute any waiver of entitlement to damages and the 

contractual penalty. The reservation of a contractual 

penalty incurred on account of a delayed delivery or 

service shall be deemed to be timely if we deduct the 

sum incurred from the next-but-one invoice due. 

 

(9) Unless proven otherwise, the quantities, weights, 

dimensions and delivery quantities established during 

our incoming goods inspection shall be binding. 

 

(10) We shall be entitled to request that the supplier 

delay delivery or performance by up to 6 weeks free of 

charge. The supplier shall not be entitled to assert any 

claims against us on account of a delayed delivery or 

service. During the above-mentioned period, the goods 

shall be stored at the supplier's risk. Furthermore, we 

shall be entitled to request that delivery be delayed for a 

further period of up to 6 months, during which the goods 

shall also be stored at the supplier's risk. In this case, we 

shall be obliged to reimburse the proven, reasonable 

cost of storage to the supplier. 

 

§ 4  

Shipping requirements, delivery dates 

 

(1) Delivery items shall be packed appropriately and in 

an environmentally beneficial manner and delivered 

using suitable containers and conveyances, as well as in 

accordance with our respective delivery regulations. The 

regulations of the Ordinance on Hazardous Substances 

shall apply additionally in the case of hazardous sub-

stances and must be observed. 

 

(2) A delivery note shall be enclosed with each consign-

ment. The delivery note and all shipping documents shall 

specify the date of dispatch, the inquiry and purchase 

order number and the precise designation of the delivery 

item. In the event of non-compliance by the supplier, we 

shall not be responsible for any delays in processing. 

Any costs incurred by us due to non-compliance with the 

above stipulations shall be reimbursed by the supplier. 

 

(3) The delivery period or delivery date specified in our 

order shall be binding for the supplier. 

 

(4) Unless agreed otherwise, the ordered goods shall 

generally be delivered "free domicile" and at the suppli-

er's risk up to the time of complete delivery at the con-

tractually agreed place of receipt or use. If freight costs 

are incurred in exceptional cases and have been con-

firmed by us in writing, our routing order shall be binding 

for the supplier unless prevented by an objectively im-

portant reason. Additional costs incurred due to non-

compliance with the routing order shall be borne by the 

supplier, except in cases pursuant to the second half of 

the first sentence; such costs shall not be accepted by 

us.  Surcharges for short quantities and other surcharges 

which have not been confirmed in writing shall generally 

not be accepted or borne by us. 

 

(5) The relevant tariff, transport and packaging regula-

tions of the post office and railway, for transport by road, 

sea or air, etc. shall be observed when shipping goods. 

Customs regulations and regulations governing hazard-

ous substances shall be observed in particular. If we 

have not explicitly specified certain transport regulations, 

the most advantageous means of transport for us shall 

be selected in each case. 

 

(6) If the services of sub-contractors are enlisted, they 

shall specify the supplier as their customer in all corre-

spondence and shipping documents, together with the 

order data specified above. 
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§ 5 
Product identification 

 

Delivery items must be identified in line with any statuto-

ry provisions and EC/EU directives. The supplier under-

takes prior to delivery to forward all necessary product 

information in the latest form in due time, relating in 

particular to composition and durability e.g. safety data 

sheets, processing instructions, identification instruc-

tions, assembly instructions, industrial safety measures 

and specifications etc. 

 

§ 6 
Proof of performance and acceptance 

 

(1) Any contractually specified proof of performance and 

formal acceptance shall be effected free of charge for us 

and documented by both parties in writing 

 

(2) Fictitious acceptance shall be excluded. 

 

(3) Formal acceptance in accordance with paragraph (1) 

above shall also be required for the remuneration agreed 

to become due under contracts for work. 

 

§ 7 

Prices, payment, intercompany reservation 

 

(1) Unless agreed otherwise, stipulated prices shall be 

deemed fixed prices free domicile and shall include all 

costs for packaging, transport to the specified place of 

receipt or shipment, customs formalities and customs 

duties. 

 

(2) The applicable value-added tax is not included in the 

price. Value-added tax valid on the date of invoicing shall 

be shown separately on the invoices. Price increases 

shall be subject to our written consent. Order data must 

be specified on the invoice. Invoices shall be sent under 

separate cover after delivery to the invoice address 

specified in our order/order for services. 

 

(3) Payment shall be effected at our option, also as 

regards the mode of payment, as follows: 

 

- Unless agreed otherwise, invoices 

shall be paid by us net within 30 

days. The time limit for payment 

shall begin to run with delivery of the 

goods to the place of receipt (ship-

ping address), or with acceptance of 

the service or work, and receipt of 

the invoice at the invoice address 

specified in the order/order of ser-

vices.  

 

- If we make payment within 8 days of 

receiving the invoice and goods, we 

shall be entitled to deduct a discount 

of 3 %, and if we make payment 

within 14 days of receiving the in-

voice and goods, we shall be entitled 

to deduct a discount of 2 % unless 

agreed otherwise in writing in the in-

dividual contracts. 

 

(4) The payment term shall not begin to run before we 

have received complete delivery or complete execution 

of performance, and an invoice, in duplicate, specifying 

the contractual VAT and order number as well as the 

supplier’s tax account number. 

 

(5) We reserve the right to select the mode of payment. 

If payment is remitted by bank transfer, our payment 

obligation shall be deemed to have been discharged in 

due time when the bank transfer order is presented to 

our bank. 

 

(6) We shall set off any credits already issued or still 

expected against our payments. 

 

(7) If delivery or performance is accepted prematurely, 

the due date shall be determined by the originally agreed 

delivery or performance date. Payments shall not consti-

tute a waiver of the right to give notice of defects, nor do 

they constitute any form of acknowledgement of execu-

tion in accordance with the contract. 

 

(8) In the event of incomplete or faulty delivery or per-

formance, we shall be entitled to withhold payment in full 

or in part until delivery or performance has been duly 

effected.  The supplier shall only be entitled to withhold 

or set off against our claims if we have acknowledged its 

claims or they have been established by declaratory 

judgment unless the counterclaim is based on a violation 

of material contractual duties by us. 

 

“Material contractual obligations” are obligations that 

protect the legal positions of the customer which are 

material to the contract and which have to be granted to 

the customer under the contract in terms of subject 

matter and purpose; material contractual obligations are 

also obligations whose fulfilment makes the due perfor-

mance of the contract possible in the first place, where 

the customer regularly relies on and may rely on compli-

ance with such obligations. 

 

(9) Where advance payments exceed € 25,000,00, the 

supplier must at first request provide an appropriate 

performance bond e.g. in the form of a guarantee from a 

major German bank - or comparable institution - linked to 

a deposit insurance fund. 
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(10) Claims which we and/or other HATEC companies 

acquire against the supplier shall accrue to all HATEC 

companies as joint creditors. Such claims may be set off 

against claims by the supplier towards any HATEC 

company. This shall apply accordingly to rights of reten-

tion or other defence. The HATEC companies within the 

meaning of this paragraph are affiliated companies of 

HATEC GmbH according to §§ 15 et seq. Aktiengesetz 

[German Company Law] and/or companies affiliated by 

organisation with HATEC GmbH. The supplier can re-

quest a list of the HATEC companies at any time. 

(11) If there are several claims, the supplier shall not 

oppose our determination of the claim to be set off. 

§ 8

Force majeure 

Regardless of our other rights, force majeure, industrial 

disputes, operational disruptions for which we are not 

responsible, unrest, administrative measures and other 

comparable events, which were unavoidable for us and 

not caused by our negligence, shall entitle us to rescind 

the contract in whole or in part provided such events are 

not of insignificant duration and result in a substantial 

reduction of our requirements.  

§ 9

Retention of title 

If the supplier's general terms and conditions stipulate 

that delivery shall only be effected with retention of title, 

such retention of title shall be deemed to be simple. In 

such a case, the supplier shall authorise us to process 

and resell the goods in the due course of business. In 

return, we shall herewith assign to the supplier our 

claims against the customer or third party in the amount 

of the purchase price including value-added tax. Even 

after such assignment, we shall be authorised to collect 

the claims in the due course of business until such au-

thority is revoked in writing. The supplier undertakes not 

to collect the claims as long as we discharge our pay-

ment obligations to the supplier. The supplier shall only 

be entitled to disclose the assignment for good cause. 

We shall not accept any extended retention of title. 

§ 10

Inspection for defects, liability for defects 

(1) Unless agreed otherwise, we shall be obliged to 

inspect the goods for quantitative and qualitative non-

conformance within a reasonable period of time as 

specified by § 377 HGB [German Commercial Code]. 

Our notice of defects shall have been given in good time 

if it is received by the supplier within ten working days of 

receipt of the complete goods in the case of visible 

defects, or as of discovery, in the case of hidden defects. 

(2) If we have concluded a special quality assurance 

agreement with the supplier providing for inspection of 

the outgoing goods at the supplier's premises, our duty  

to inspect the goods on receipt shall be limited to in-

spection for damage in transit, identity and quantity. 

The same shall apply if the supplier is certified in ac-

cordance with ISO 9000 et seq. and has used such 

certification for promotional purposes, and has not given 

us a written statement within one week of concluding the 

contract that this meaning is not to be attached to the 

certification. 

(3) We shall be entitled to assert all statutory claims 

based on defects. In all cases, we shall be entitled to 

request that the supplier remedy the defect or deliver 

new goods, at our option, if defects are found in connec-

tion with contracts for purchase or work. The right to 

claim damages, especially to claim damages in lieu of 

performance, is explicitly reserved. 

(4) If we incur costs due to a breach of duty by the sup-

plier based on delivery of defective goods, especially 

costs for transport, travel, labour and/or material, or 

costs for incoming goods inspection exceeding the 

normal scope, such costs shall be reimbursed by the 

supplier. 

(5) If defective goods are returned, the supplier shall 

bear the risk of loss and deterioration of the goods. 

(6) The limitation period for breach of duty due to defec-

tive performance is 36 months as of passing of risk, and 

30 years for defects in title. 

(7) In addition to cases in which the period of limitation is 

stayed by law, the limitation period for claims and rights 

based on breach of duty due to defective performance 

shall also be stayed during the time between giving 

notice of defects and completion of the remedial action. 

§ 11
Supplier's liability, procedure following violation of 
duty due to defective performance 

(1) The supplier warrants that all deliveries/services are 

state of the art, comply with the relevant national and 

European legal provisions, as well as the regulations and 

guidelines issued by public authorities, employers' liabil-

ity insurance associations and professional associations 

in the Federal Republic of Germany. In addition, the 

supplier shall be responsible for the environmental com-

patibility of the delivered products and packaging materi-

als. Insofar as it is necessary to diverge from these 

regulations in individual instances, the supplier shall be 

obliged to obtain our written consent thereto. Other 

obligations under purchase contracts or contracts for 

work, including warranties for the nature of the goods or 

work, shall remain unaffected by such consent. 

If the supplier has any reservations concerning our 

preferred manner of execution of the purchase order or 

the composition or properties of the products to be sup-

plied, such reservations must be notified to us in writing 

without delay. 
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(2) If the delivered products or the work to be performed 

or the service rendered do not conform to a given war-

ranty or warranted property, the supplier shall be liable 

for all resulting damage, including consequential dam-

age.  

 

(3) We shall be entitled to request that the supplier 

present certificates of inspection for the delivery items 

free of charge. 

 

(4) If material defects arise in the delivery items during 

the warranty period, the supplier may first repeat perfor-

mance within a reasonable period of time, insofar as we 

can be expected to accept this; we shall be entitled to 

determine the manner in which performance is repeated. 

The supplier shall be entitled to refuse our chosen man-

ner of repeat performance under the conditions pursuant 

to § 439 (2) BGB. 

 

(5) We shall charge a flat rate fee for transport, storage 

and administrative costs of EUR 250,00 plus value-

added tax at the statutory rate for each delivery which 

we objectively find to be defective at a time after the 

goods have been handed over to us, insofar as the order 

value of the delivery concerned exceeds at least 

EUR 2,500,00 (net). We reserve the right to prove higher 

damage.  The supplier shall be entitled to prove that no 

damage or a smaller damage was incurred. 

 

(6) Our claims for damages and/or compensation for 

frustrated expenses shall remain unaffected. All costs 

incurred for repeat performance, delivery of a replace-

ment or repair (labour/material/transport/any call-backs 

required etc.) shall be borne by the supplier. 

 

(7) We shall be entitled - without relieving the supplier 

from its duty - to remedy a defect ourselves at the sup-

plier's expense if danger is imminent or the case is 

particularly urgent or if the defects are of a minor nature 

and the cost of remedying them does not exceed 5 % of 

the net delivery price for the defective goods or if a 

disproportionately high damage in relation to the delivery 

price is imminent. 

 

(8) In the case of defects in title, the supplier shall addi-

tionally indemnify us against any third-party claims. 

 

(9) If we take back goods which have been produced 

and/or sold by us on account of defects in the goods 

delivered by the supplier or if our selling price has been 

reduced for this reason or if claims have been asserted 

against us in any other way for the same reason, we 

reserve the right to seek recourse against the supplier, 

without having to set the otherwise customary time-limits 

in order to exercise our rights based on defects. 

 

(10) If a material defect becomes obvious within six 

months of the passing of risk, it is to be assumed that the 

defect was already present at the passing of risk unless 

the assumption is inconsistent with the nature of the 

material or defect. 

 

(11) Notwithstanding the above-mentioned provision, the 

limitation period for breach of duty due to defective 

performance in the form of material defects shall begin to 

run not less than two months after the time at which we 

have satisfied our customer's claims against us on ac-

count of the defect, but not more than five years after 

delivery by the supplier. 

 
§ 12 

Product liability, exemption from liability, third-party 
liability insurance 

 

(1) Unless agreed otherwise in writing, insofar as the 

supplier is responsible as well as ourselves to a third 

party for product damage, also in external relations, the 

supplier shall be obliged to indemnify us against all third-

party claims for damages at first request if the origin lies 

within the supplier's organization and sphere of control. 

In addition to damages to third parties, the supplier's 

duty to indemnify shall also include the costs of reason-

able legal defence, call-back costs, costs for testing and 

inspection, costs for replacement and our reasonable 

administrative costs and other expenses incurred for 

processing the damage. 

 

(2) In connection with its liability for damage pursuant to 

§ 12 (1), the supplier shall also be obliged to refund any 

expenses as defined by §§ 683, 670, 830, 840 and 

426 BGB resulting from or in connection with a call-back 

campaign by us.  This shall apply in particular to call-

back campaigns within the scope of the law on product 

safety. Where possible and reasonable, we shall inform 

the supplier of the content and scope of the call-back 

measures to be taken and shall give the supplier the 

opportunity to comment. Other statutory rights shall 

remain unaffected. 

 

(3) The supplier shall be obliged to maintain third-party 

liability insurance with terms customary in the industry, 

with a minimum cover of EUR 2 million per occurrence of 

damage, for the duration of the contractual relationship 

including warranty period and limitation period. The 

supplier shall prove the existence of such insurance to 

us on request; lower cover shall be agreed with us in 

individual cases. 

 

§ 13 
Motorized and pedestrian access to the company 

site 

 

The instructions of our personnel and/or the works secu-

rity staff shall be followed when entering our company 

site by vehicle or on foot. Due prior notice shall be given 

before entering our site by vehicle or on foot. Statutory 

regulations governing road traffic and licensing shall be 

observed. 

 
§ 14 

Waste disposal 

 

If the supplier's deliveries/services produce waste as 

defined by the law on waste management, the supplier 

must recycle or dispose of such waste at its own ex-

pense - unless agreed otherwise – in accordance with  
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the provisions of the law on waste management. Owner-

ship, risk and legal responsibility shall pass to the sup-

plier at the moment at which the waste is produced. 

 

§ 15 
Industrial property rights 

 

(1) The supplier shall be responsible for ensuring that 

third-party rights are not violated in connection with the 

supplier's delivery or performance. 

 

(2) If an action is brought against us by a third party for 

violation of industrial property rights, the supplier shall be 

obliged to indemnify us against such claims at first writ-

ten request. We shall not be entitled to enter into any 

agreements - in particular to conclude a settlement - with 

the third party without the supplier's consent. 

 

(3) The supplier's duty to indemnify shall apply to all 

expenses which we necessarily incur through or in con-

nection with the claims asserted by a third party, espe-

cially the costs of legal defence and administrative costs, 

as well as all costs incurred in obtaining the necessary 

replacement. 

 

(4) If the sale of delivery items or work to us and/or their 

use by us is prohibited, the supplier shall at our option 

either obtain the right of use for us and at its expense, or 

shall modify the delivery items or work performed at its 

expense and in consultation with us in such a way that 

the violated property right is not affected. 

 

(5) The limitation period for claims pursuant to para-

graphs (1) to (4) above is 10 years as of conclusion of 

the contract. 

 

§ 16 

Documents and confidentiality, protection of know-

how 

 

(1) All business or technical information and data of any 

kind which we have made available, including character-

istics contained in items, documents or data provided 

and other know-how or experience - hereinafter collec-

tively referred to as "information" - shall be treated confi-

dentially by the supplier in relations with third parties - for 

as long as and to the extent that the information is not 

proven to be in the public domain - and may only be 

made available to those persons in the supplier's own 

company who must be able to use such information for 

the purpose of effecting delivery to us and who have 

likewise given a written undertaking to maintain confi-

dentiality. The information shall remain our exclusive 

property. 

 

(2) Without our prior written consent, such information 

may not be duplicated or used for commercial purposes 

other than for deliveries or services for us.  

 

(3) The above agreement concerning confidentiality and 

use of information shall survive termination of the deliv-

ery relationship until the information or characteristic 

concerned lawfully enters the public domain. 

(4) At our request, all information and data obtained from 

us (including copies or records, at our request) and items 

provided on loan shall be returned to us immediately and 

completely, or destroyed and their destruction confirmed 

to us in writing. 

 

(5) We reserve all rights to such information and data 

(including copyright rights and the right to use industrial 

property rights, such as patents, industrial designs, 

protection of proprietary rights, etc.). If these were made 

available to us by third parties, this reservation of rights 

shall also apply in favour of such third parties. 

 

(6) Articles produced according to documents prepared 

by us, or according to our confidential information, shall 

not be used by the supplier itself, nor offered or made 

available to third parties, unless the information which 

we have specified has lawfully entered the public domain 

or is state of the art. 

 

(7) Drawings, drafts etc., which the supplier has pre-

pared on the basis of our special information, shall be-

come our unrestricted property without additional remu-

neration. Declarations to the contrary by the supplier, 

e.g. on documents handed over to us, shall not be bind-

ing.  

 

§ 17 

Safety regulations 

 

(1) For its deliveries and services, the supplier shall 

comply with applicable safety regulations and the pa-

rameters or limit values corresponding to the state of the 

art or as agreed beyond the state of the art. 

 

(2) The supplier undertakes to exclusively use materials 

in conformity with applicable statutory safety require-

ments and regulations. This shall also apply with regard 

to regulations designed to protect the environment. This 

obligation shall encompass all regulations in force for 

Europe, including the country of manufacture, as well as 

the regulations of the importing countries reported to the 

supplier with our order, if they diverge from the former. 

 

(3) If we intend to deliver the subject of the contract to a 

new foreign market, we shall inform the supplier accord-

ingly without delay.  The parties shall inform themselves 

with regard to more stringent quality and/or manufactur-

ing standards in force there. If the supplier does not 

declare within one month that it is familiar with and can 

comply with the new quality and/or manufacturing stand-

ards, it shall be deemed agreed that the supplier is 

familiar with and can comply with the quality and/or 

manufacturing standards in force there. 

 

(4) If the supplier's products do not meet the require-

ments imposed in § 17 (1) to (3) above, we shall be 

entitled to rescind the contract. Further claims for dam-

ages shall remain unaffected. 

 

(5) Planned modifications in the delivery item or perfor-

mance must be notified to us in writing. They shall re-

quire our prior written consent. 
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§ 18 

Quality and documentation 

 

(1) Costs for declarations of conformity shall be borne by 

the supplier. The declarations of conformity shall be 

submitted to us in German, and on request also in Eng-

lish, immediately with each delivery. 

 

(2) Regardless thereof, the supplier shall constantly 

verify the quality of the delivery items. The supplier shall 

notify us immediately in writing of evident errors in speci-

fications and foreseeable complications. 

 

(3) If minimum and/or maximum values are specified for 

parameters in an order, the specified maximum values 

shall not be exceeded in any part of the delivery items. 

There shall be no shortfall in the specified minimum 

values in any case and at any point. 

 

 

§ 19 

Auditing 

 

(1) We shall be entitled to perform our own audit of the 

supplier or to have an audit performed by an expert of 

our choice. Such an audit shall comprise inspection of 

the supplier's company and quality assurance system, 

with subsequent evaluation. The resulting findings shall 

be used by us as the basis for placing subsequent or-

ders and for an internal rating of the company. 

 

(2) We shall be entitled to undertake inspections of the 

supplier's regular business operations by prior arrange-

ment and to monitor its quality assurance measures. If 

quality problems have arisen in the past, we shall also 

be entitled to undertake unannounced inspections to 

monitor quality assurance measures. We shall not be 

entitled to exercise this right if more than a year has 

passed since the last complaint concerning the supplier's 

quality assurance or if two consecutive, unannounced 

inspections did not reveal any defects. 

 

(3) Insofar as we can prove a reasonable, justified inter-

est, we shall be entitled to inspect the supplier's docu-

ments concerning the contractual relationship. Such a 

justified interest exists, in particular, if such inspection 

could yield information permitting us to appraise the 

need and procedure for a call-back campaign. 

 

(4) The supplier shall not be obliged to disclose business 

secrets in connection with our exercise of rights pursuant 

to § 19 (1) to (3) above. 

 

§ 20 

Batches and identification 

 

(1) When delivering products of a certain type, each 

consignment should preferably be made up of a single 

batch i.e. it should constitute a homogeneous unit. The 

batch number shall be durably and clearly marked on 

each container and on each delivery note. If the con-

signment comprises several batches of the same prod-

uct, all batch numbers shall be noted on the containers 

and on the delivery note. 

 

(2) In all cases involving continuous manufacturing 

processes where acquisition in batching is not possible, 

the supplier shall be obliged to ensure that the quality is 

in conformity with the specifications. Each container 

must be durably and clearly marked with the product 

name, net weight, batch number and any applicable 

instructions concerning hazards and storage, without 

such marking giving rise to any additional costs for us. 

 

§ 21 

Right of rescission due to inability to perform 
 

If our entitlement to delivery is jeopardized to a more 

than inconsiderable extent due to the supplier's inability 

to perform (e.g. sustained deterioration in financial 

standing, actual performance impediments) after conclu-

sion of the contract, we shall be entitled to rescind the 

contract. Further or other rights shall remain unaffected. 

 

§ 22 
Exclusion and limitation of liability 

 

(1) We shall not be liable - save as provided in the terms 

set forth below - for claims by the customer for damages, 

for whatever legal reason, in particular for breach of duty 

from obligation and tort. 

 

This exclusion of liability shall not apply in the case of 

statutory obligatory liability, in particular: 

 

• to our own intentional or grossly neg-

ligent breach of duty and intentional 

or grossly negligent breach of duty 

by legal representatives or vicarious 

agents; 

 

• to material breach of contractual ob-

ligations and in the event of justified 

impossibility and material breach of 

duty; 

 

• if, in the event of breach of other ob-

ligations within the meaning of § 241 

(2) BGB, it is no longer reasonable 

to expect the supplier to adhere to 

the contract; 

 

• in the event of injury to life, limb and 

health also by legal representatives 

or vicarious agents. 

 

“Material contractual obligations” are obligations that 

protect the legal positions of the customer which are 

material to the contract and which have to be granted to 

the customer under the contract in terms of subject 

matter and purpose; material contractual obligations are 

also obligations whose fulfilment makes the due perfor-

mance of the contract possible in the first place, where 
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the customer regularly relies on and may rely on compli-

ance with such obligations.  

 

(2) In cases other than under § 22 (1), we shall be liable 

for all damage claims asserted against us or refunds 

under this contractual relationship for culpable breach of 

duty, for whatever legal reason, but not in the case of 

minor negligence. 

 

(3) In the event of liability under § 22 (2) above and 

liability without negligence, we shall be liable only for 

typical and foreseeable damage.  

 

(4) Liability for indirect damages shall be excluded un-

less we have infringed a material contractual obligation 

or we, our managers or vicarious agents are reproached 

for intentional or grossly negligent breach of duty.  

 

(5) Our liability, save for malice, intent and injury to life, 

limb or health and any other differing indemnity limits 

prescribed by law, is limited in amount altogether to the 

scope of cover of the benefits provided by our employ-

ers’ liability insurance.  At the supplier’s request, we shall 

provide the customer at any time with a copy of our 

relevant insurance policy free of charge. 

 

We undertake, in the event of the insurer being released 

from the obligation to perform (e.g. by our breach of 

warranty, yearly limit etc.) to be answerable to the sup-

plier with our own performance except, however, in the 

case of malice, a negligent act and injury to life, limb or 

health, and other differing indemnity limits prescribed by 

law only up to a maximum amount of EUR 250,000.00 

(in words: two hundred and fifty thousand euros) for 

each claim.  

 

Any further liability shall be excluded. 

 

(6) Exclusion resp. limitation of liability according to the 

foregoing § 22 (1) to (5) shall apply to the same extent 

for the benefit of executive and non-executive employ-

ees and other vicarious agents as well as our sub-

contractors. 

 
(7) Claims by the supplier for damage from this contrac-
tual relationship may only be asserted within a preclu-
sion period of one year as of commencement of the 
statutory limitation period. This shall not apply if we are 
culpable of malice or gross negligence. 
 

(8) There is no connection between the reversal of the 

burden of proof and the foregoing stipulations. 

 

§ 23 

Legal venue, applicable law, final provisions 

 

(1) Legal venue is the location of our company’s regis-

tered office unless another legal venue is prescribed by 

law. 

(2) The Law of the Federal Republic of Germany shall 

exclusively apply to all legal relations between the sup-

plier and ourselves, expressly excluding the UN Sales 

Convention.  The above stipulations shall also apply if 

the supplier is a foreigner or its registered office is locat-

ed abroad. Clauses customary in the trade shall be 

construed according to applicable valid Incoterms - ICC, 

Paris.  

 

(3) Assignments by the supplier outside the scope of 

application of § 354 a HGB shall be excluded. Excep-

tions shall only be valid with our written consent. 

 

(4) If the supplier suspends payment or a petition in 

insolvency is filed against its assets, or a petition for the 

institution of composition proceedings is filed judicially or 

extrajudicially, we shall be entitled to withdraw from that 

part of the contract that is not yet fulfilled. 

 

(5) If any current or future provision hereof is or shall 

become invalid/void or unenforceable for reasons other 

than under §§ 305-310 BGB, this shall not affect the 

validity of the remaining provisions hereof. This shall 

also apply if a gap arises after the conclusion of the 

contract that requires filling. The parties shall replace the 

invalid/void/unenforceable provision or gap that requires 

filling by a valid provision which in its legal and economic 

content corresponds to the invalid/void/unenforceable 

provision and the overall intent of the contract. § 139 

BGB (partial invalidity) is expressly excluded. 

 

(6) The contractual language is German. 

 

(7) Place of performance is the place of delivery speci-

fied by us; if not specified, place of delivery shall be the 

registered office of our company.  Place of performance 

for payments to us is the registered office of our compa-

ny. 

 
Note: 
 
According to the provisions of the Federal Data 
Protection Act, we draw attention to the fact that our 
accounting is maintained on EDP equipment, and 
that we also in this respect store data received as a 
result of the business relationship with the supplier. 
 

Mülheim/Ruhr, March 2009 


